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Issue 1

COURT REPORTS

the illegal filling of wetlands. The court limited the scope of the
remediation action by establishing a number of criteria to be met by
First, the court required the Environmental
the Government.
Protection Agency ("EPA") establish the sediments were contaminated
with a substance that was released by Alcoa in an amount exceeding
the NPDES permit. Second, the court held EPA must show that the
substance is hazardous to human health and the environment, and
that it will not break down over time. Third, EPA must demonstrate
the contaminant will continue to be released into the waters of the
United States at such a level as to contaminate the water and make it
unsafe for designated uses. Finally, the court stated there must be a
rough proportionality between the Alcoa's permit violations and the
relief sought by the Government.
Patrick Nackley
United States v. Metalite Corp., NA 99-008-CR-B/N, 2000 U.S. Dist.
I.EXIS 11507 (S.D. Ind. July 28, 2000) (holding an indictment under
the Clean Water Act was sufficient because the relevant provision
clearly stated the scienter requirement, knowingly, and not a specific
intent, and the defense was not substantially prejudiced by undue
delay).
A federal grand jury indicted defendant Metalite Corporation
("Metalite"), including Marvin Friedman, the owner and president of
Metalite, and Wayne Friedman, the vice-president of Metalite, for
violating the Clean Water Act ("CWA") by knowingly discharging
pollutants into waters of the United States without a permit. Metalite
made aluminum reflector lighting fixtures and generated wastewater
in the aluminum anodizing process. This wastewater contained lead
and other metals, as well as phosphoric, nitric, and sulphuric acids.
The wastewater, along with its pollutants, was discharged through an
underground storm water drain pipe behind the Metalite building and
eventually into the Ohio River. Metalite moved to dismiss this
indictment based on three issues: the CWA's scienter requirement, the
CWA's alleged vagueness, and the Government's alleged undue delay
in returning the indictment.
Under CWA section 1319(c)(2)(A), to knowingly violate CWA
section 1311 is a felony. Section 1311(a) "effectively prohibits
discharging any pollutant from a point source into the navigable
waters of the United States without a permit." Metalite argued the
word "knowingly" in section 1319(c) (2) (A) required the Government
to prove that Metalite acted with specific intent and thus, knew its acts
violated the law. In contrast, the Government argued the court should
apply the Supreme Court's statutory interpretation utilized in a
previous case, where the Court held a "knowing" violation of
regulations applies even where the defendant had no knowledge of
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the law he violated. The Court emphasized that ignorance of the law is
no excuse.
In interpreting the CWA, the district court looked to the statute
itself, reviewed relevant precedents, and examined the CWA's
legislative history. The court found the text of the CWA did not
indicate that Congress intended for the crime of "knowingly violates"
to create a specific intent standard nor an exception to the rule that
ignorance of the law is no defense. Thus, the court held the CWA did
not create a specific intent crime since the statute sets forth the correct
scienter requirement of "knowingly." The court further held the
indictment was sufficient because the statutory language at issue
implicitly applied the mens rea to all elements. As a result, the
indictment need not refer explicitly to each element and explain what
Metalite knew or what they must have known to be found guilty.
Metalite also argued the CWA is impermissibly vague, especially in
its use of the terms "point source" and "navigable waters of the United
States." The court considered this claim seriously since the CWA
involves criminal rather than civil penalties. The court cited the
accepted rule that in order for a penal statute to be constitutional, a
person of ordinary intelligence must be able to read from the statute
what conduct is proscribed so that he may avoid breaking the law.
After reviewing the words of the provision and their coinciding
definitions, the court agreed with the Government that the CWA was
easily understood and clearly established that one may not discharge
pollutants into the waters of the United States without a permit. Thus,
the court held that the CWA is constitutional because it gives ordinary
people fair warning of what conduct is prohibited and its detailed
definitions minimize arbitrary enforcement.
Finally, Metalite argued the indictment was unconstitutionally
delayed because the Government began investigating their alleged
environmental crimes in 1992 and issued a warrant in 1994, but did
not seek an indictment until 1999. The court stated in order for an
indictment to be dismissed for violating Fifth Amendment due
process, the defendant must show he was substantially prejudiced by
the delay and this prejudice outweighed the Government's reasons for
the delay. The court found Metalite could not demonstrate any actual
prejudice caused by the delay in the indictment and thus, denied
Metalite's motion to dismiss the indictment.
Vanessa L. Condra
Save Our Wetlands, Inc. v. Conner, No. 98-3625, 2000 U.S. Dist.
LEXIS 10496 (E.D. La. July 20, 2000) (holding the Army Corps of
Engineers ("Corps") did not act arbitrarily and capriciously when it
issued a permit to build on wetlands because the Corps considered the
relevant factors and cumulative impacts before issuing the permit).

